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SECTION A 
This Section contains two (2) MANDATORY questions in relation to a single hypothetical 
fact scenario. All students MUST attempt BOTH questions in this section. 
FACT SCENARIO  
The husband Sean Duck was born on the 18th May 1967 and is now 48. The wife Daphne 
Duck was born on the 3rd September 1968 and is 47. They were married on the 12th July 1994 
so have now been married for 21 years. They have 3 children William born on the 30th October 
1998 who is aged almost 17 years. He is in his VCE year at Pumphrey College. Gordon born 
on the 7th May 2001 is aged 14 and in Form 2 at Pumphrey College and Dora born on the 12th 
December 2006 is aged 8. She is at St Anne's Grammar in 3rd Grade. 
The parties did not live together before they were married. They were childhood sweethearts 
and went out for 12 years before they married. They both wanted to complete their education 
and become financially secure before marrying. This was primarily Daphne's wish. It is 
accepted that she has always been savvy and very commercially minded. 
Sean was trained as an accountant. He has a B.Com from Melbourne University. Daphne 
studied Home Economics at Melbourne Technical College, but years later she went on later to 
be awarded an MBA from Harvard University. 
When the parties were married they were both working. Daphne was working at Red Rose 
Chocolates as a chocolate designer. She used to research new flavors and shapes. Sean was 
working as a tax accountant at a branch of H R Block. They bought their first house just before 
they were married.  It was a small house in Carnegie in Melbourne. They paid $230,000 for it. 
They put down a deposit of $80,000. Sean put in $30,000, Daphne put in $20,000 and Sean’s 
parents put in the balance of $30,000. The money that Sean and Daphne had accumulated 
was savings. Both worked hard and saved consistently. The loan from his parents has never 
been repaid, but they have never asked for it. Daphne and Sean intended to repay it with 
interest, but they have never got round to it. Sean’s father is a civil engineer and he and his 
wife are very comfortably off. Daphne's parents are divorced. Her father is a shiftless man who 
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left his wife and five children without support. Daphne was the eldest. She came up the hard 
way. It is common ground that this has colored the way she looks at life.  
At the time they married they were both earning pretty much the same salary - about $55,000 
gross each.  
After William was born Daphne gave up work and the parties lived off Sean’s salary and the 
part time work he did as a tutor in VCE economics to 3 or 4 children from home. They moved to 
Darwin in 1998. Daphne had been offered a job as the chocolate chef for a large local company 
and they both agreed that they wanted a change of scene. 
When they settled in Darwin it was agreed that Sean would work part-time and otherwise look 
after the children. Daphne went from strength to strength. Within a year she became a director 
of the company. They encouraged her to apply for a scholarship to Harvard. She was 
successful and went to Harvard in 2002 for a year where she completed an MBA. 
While Daphne was in the USA Sean stayed home looking after the children and working from 
home. His parents assisted him on occasion by visiting Darwin and helping with the children . 
Money was not a problem. In their four years in Darwin they had saved nearly $100,000 due 
largely to the $250,000 salary that Daphne was receiving. 
When Daphne returned in 2003 she got the idea to sell tacos. She left her job and rented a 
small centre space in Humpty Dumpty Doo shopping centre in 2003 and started Territory 
Tacos. It was amazing. Within a year she was operating 11 stores. At first Sean assisted in the 
business and the parties engaged a nanny. In addition Sean’s parents came up from 
Melbourne for an extended visit and helped to look after the children. After a year the business 
was doing so well it was agreed that Sean would give up work in the business and be a full time 
father. The business continued to grow. By the end of 2006 it was turning over $20,000,000 per 
year. By then Sean was playing no part in the business, but was a full time carer for the 
children.  Daphne had by then engaged a full time accountant.  
Daphne built a factory at Palmerston where the taco shells and ingredients were packed and 
where delivery was arranged. The secret was the Territory flavours. Cheese and pineapple was 
the favourite, but chili crocodile was also in demand. Daphne also decided in 2008 to start 
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franchising. She commenced with the existing stores and began looking for new sites. The 
business boomed. Every year since then it has got bigger and bigger. It now has a staff of 485 
worldwide and this does not include all the franchisees and their staff or the sub contract truck 
drivers who deliver the shells and ingredients to the outlets. 
Sean remained home in Cullen Bay looking after the three children. 
Sean, however, continued to provide feedback to Daphne over the years about the business. 
The family were the unofficial taco tasters and Sean and Daphne have spent time on the 
Internet searching out new possible sites. The business now has 260 outlets in Australia, 40 on 
the West Coast of the USA and 11 in Poland. Daphne is in the BRW top 100 list with a 
supposed wealth of $380 M. She denies she is worth anything like that and points to the fact 
that the business is heavily geared. 
They had sold their house in Melbourne in 1998 for $340,000 and bought a large family home 
with a tennis court in Fannie Bay for $550,000. They paid in cash, but did not repay the old loan 
from Sean’s parents. 
 The cash had been saved by them from the booming taco business. 
Then in 2011 they moved to Cullen Bay. They built a house on four blocks for $5.8 M. All their 
houses have been in joint names. 
The parties have separated and Daphne now lives in the Cullen Bay house. There is a 
mortgage of about $3M. The house is now worth $7M. It is a mansion on an acre. 
The parties separated in May 2014. Daphne ordered Sean out of the house.  She had caught 
Sean in flagrante delicto with their neighbor, a divorcee, named Lily White. The children were at 
school all day and Sean gave as an excuse that he had become bored. When Daphne ordered 
Sean out of the home he left immediately.  He says now he left because he was ashamed of 
what had occurred. 
Daphne immediately engaged a nanny to look after the children. Sean has hardly seen them 
since, though he used to be the main care giver for most of the boys’ lives and all of Dora's. He 
claims Daphne has poisoned the children against him.  Daphne says that Sean was a poor 
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care giver and often left the children alone while he pursued his affair with his neighbor. She 
also says that the three children were aware of the relationship. 
Sean has no continuing relationship with Mrs White. 
Sean has attempted since the break up to reconcile with Daphne, but she has constantly 
rejected him. 
 Sean has since found out that Daphne has been involved in a relationship with a Mexican 
singer Little Jimmy Lopez who performs the Territory Taco TV ads in the USA. Daphne says 
that the relationship is serious and she is hoping to live in Cancun, Mexico with Lopez and the 
children after the parties are divorced. She denies, however, that she was looking for an 
excuse to give Sean his marching orders. She says her future became crystallised after she 
realized Sean was unfaithful. 
Sean wants a property settlement and a primary care order of the children. He realises that this 
will be difficult as the children presently refuse to see him.  
 Daphne claims that Sean is not entitled to a property settlement as he has made no 
contribution to the business. She has offered him $2M without prejudice via a solicitor, but she 
says that if the matter proceeds she will withdraw the offer. 
Daphne has established a web of inter-locked companies which control the Territory Taco 
empire. Her modus operandi is to buy the real estate or lease the real estate and franchise the 
business. Her factories in Australia, San Diego and Poland supply the taco shells and 
ingredients. The franchisee has to buy the ingredients from Territory Tacos and also pay a 
monthly fee which includes rental. In some cases the franchisee buys the property or leases 
the property in its own name. There is presently no valuation as to the worth of the business, 
but there are at least 12 intertwined companies.  
Sean knows that he is a beneficiary with the children of at least 7 family trusts. In each trust 
Daphne is the Appointor and the Trustee is her accountant.  
There is also real estate in 3 countries. Daphne has a house in Cancun in Mexico, where she 
spends time with Little Jimmy Lopez. Sean found this out because a girl friend of Daphne, 
Judith Minx ran into him at Casuarina Shopping Centre and told him. She no longer likes 
THIS EXAMINATION PAPER AND SUPPLIED MATERIALS ARE NOT PERMITTED TO BE REMOVED FROM 
ANY EXAMINATION VENUE IN ANY CIRCUMSTANCE. THIS EXAMINATION IS PRINTED DOUBLE-SIDED. 
 
Semester 2, 2015 FINAL EXAMINATION 
 LWA213 – Family Law 
Page 7 of 11 
Daphne, but still hangs out with her. Daphne says the house is owned by Little Jimmy Lopez’s 
mother. Daphne has disclosed she owns a condominium in La Jolla, just outside San Diego. 
She has produced a valuation that shows it is worth $9M US and has a $7.5M mortgage. 
 Daphne has also disclosed that she has $23M A in three bank accounts in the Isle of Man and 
$1.5M A in an account in Grand Bahamas. She says that these accounts are used for operating 
expenses of the business and in addition she says the US Internal Revenue Service is claiming 
nearly $50M US in unpaid tax over the last three years. She says that she is contesting this 
action but if she loses she will be wiped out. 
Daphne has also been under scrutiny by the Australian tax department. As yet no claim has 
been made by the tax department against her. 
 Recently she has diversified. She has bought a large old building in the Smith Street Mall 
which she intends to convert to a block of condominiums. The original planning application was 
rejected and she is appealing. The appeal is yet to be heard but town planning consultants 
have been engaged.  
Sean now boards with friends in Darwin. He pays no rent. 
Sean has no money other than in his personal bank account which has about $3000 in it. This 
is money that has been made by Sean over the years as a tutor and money he saved out of his 
housekeeping and put away for a rainy day. Daphne paid all the household bills but 
occasionally Sean would make cash withdrawals to buy greengroceries and small household 
purchases. Sean also had access to a Territory Taco bank account and he had a Territory Taco 
Platinum Visa Card. On the day Daphne ejected him she cut him off from accessing the bank 
account and shut down his Visa Card. 
Since then Sean has had to live on his savings with the help of his parents. Sean is seeking 
spousal maintenance. 
Both parties have Superannuation. Daphne has $1.5M in a fund and Sean has $180,000 in the 
same fund. Sean was on the payroll of Territory Taco for the last four years at a wage of 
$350,000 gross per year, but he never actually saw the money. It appears the money finished 
up in the Isle of Man accounts. It also appears that no income tax was paid. 
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The business has not been uniformly successful. Daphne branched out into a chain of scone 
shops called Mitchell Street Muffins which was a failure. The business was placed into 
voluntary liquidation. A separate company ran the enterprise. Suppliers remained unpaid. 
Sean wants to put a hold over the whole company structure. He is concerned Daphne will start 
hiding funds and try to make out that she is worth less than she really is. On the other hand 
Daphne says that she needs to remain liquid to continue trading. 
Sean also seeks an interim property settlement to enable him to fund the action.  
The parties lived an expensive lifestyle. Daphne travelled first class everywhere and always 
stayed at five star hotels. She drives a Bentley convertible. Sean has a Ford Territory that is 
owned by Territory Tacos. Daphne, for the moment, has let Sean keep the vehicle. 
The Cullen Bay home is palatial. There is a gardener, cleaners and an ironing lady. When the 
couple went out at night they were chauffeur driven. Sean bought his clothes at Henry Bucks in 
Melbourne and they ate at expensive restaurants and only drank French vintage wines. The 
family went to Paris a year ago and Daphne hired out the whole Emirates First Class cabin. It 
cost $250,000 each way. This was because the children are boisterous and noisy. In Paris the 
family occupied the whole top floor of the Crillon Hotel. It cost $25,000 per night. They were 
there for a fortnight. 
Sean’s brother Jake has a Dairy Farm in NSW. He supplies Smelly Brothers Cheese with the 
dairy products to make their special double cream Putrid Blu, which was a Gold Medal winner 
at the Llublana Cheese Expo. Daphne and Sean have a half interest in the farm. They bought 
this half interest in 2010 for $650,000. They used Territory Taco funds to make the purchase. 
They bought into the business to save it from liquidation. The farm makes a loss. It has always 
made a loss. Daphne uses the losses as tax losses. Sean is frightened for Jake. He has a wife 
and 5 children. Daphne has already told him she wants the farm sold. When Jake disagreed, 
she said she would force a sale. The farm is not worth $650,000 today. Prices in the area have 
fallen dramatically. The Smelly Cheese Company has been lowering production and putting off 
staff as the economy tightens.  
THIS EXAMINATION PAPER AND SUPPLIED MATERIALS ARE NOT PERMITTED TO BE REMOVED FROM 
ANY EXAMINATION VENUE IN ANY CIRCUMSTANCE. THIS EXAMINATION IS PRINTED DOUBLE-SIDED. 
 
Semester 2, 2015 FINAL EXAMINATION 
 LWA213 – Family Law 
Page 9 of 11 
Both Sean and Daphne have health issues. Sean has suffered from mild to moderate bi-polar 
depression since his teenage years. It is now worse and he is being treated by a psychiatrist 
who has prescribed anti-depressants. Daphne has recently been diagnosed with a hyper-
thyroid condition. It is treatable, but will mean that she must take off three months soon to 
convalesce.  
Finally Daphne has told Sean that Dora is not his child, but the biological father is Little Jimmy 
Lopez. Both Daphne and Sean are fair-haired with fair skin. Little Jimmy has olive skin and jet 
black hair – so has Dora.  
Little Jimmy Lopez is 63 years of age and has never been married. He has had a number of 
torrid relationships with Mexican actresses and has five children aged between 13 and 41 
years.  
 
ANSWER BOTH QUESTIONS 
QUESTION ONE 
Advise Daphne as to how the Family Court will go about determining a distribution of property 
under s.79 of the Family Law Act. Include in your analysis the various items of property real, 





Sean instructs you that Daphne has made an application to the court under Part VII of the 
Family Law Act 1975, that the three children live with her and they only have supervised 
contact with Sean. She agrees that the parents should have equal shared parental 
responsibility for the children. Advise Sean as to how the court will determine these matters at 
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SECTION B 




Advise Sean as to his eligibility to make an application under the Family Law Act 1975 for 




Advise Daphne as to her eligibility to obtain an order for divorce under the Family Law Act 1975 
and as to how the Family Court will go about determining such an application. 
 [5 Marks] 
QUESTION THREE 
Assume that Sean and Daphne are not married, but have simply lived in a de facto relationship. 
What ‘threshold’ matters need to be established before an application for a distribution of their 
assets can take place under the Family Law Act 1975?  
[5 Marks] 
QUESTION FOUR 
Daphne wishes to re-locate to Mexico. Sean wishes to know the law applicable to a party 
seeking to re-locate with children to another country.  Advise him of the factors the Court will 
take into account and in particular advise Sean of the factors relevant to re-location that are 
present in the circumstances of the case, both in his favour and in favour of Daphne. 
 [5 Marks] 
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The Australian Constitution Marriage power supports laws being made in relation to children. 
Which classes of children are covered by the Constitution? Include in your answer analysis of 
the 1984 case of Cormick .  
[5 Marks] 
QUESTION SIX 




[i] What is a ‘mature minor’ within the meaning of Gillick’s Case. 
[ii] What was the Full Court of the Family Court of Australia case that accepted that the majority 
judgment in Marion’s Case had stated that Gillick applied in Australia.  
[iii] Does a parent need the consent of a court to obtain permission to have Stage 2 Treatment 
for Gender Dysphoria administered to a 14 year old child who; 
[a] is a ‘mature minor’ 
[b] is not a ‘mature minor’.  
[5 Marks] 
QUESTION EIGHT 
Re Kevin is a Full Court of the Family Court of Australia decision in 2003. Discuss its relevance 
and significance. 
 [5 Marks]  
END EXAM PAPER 
